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Sacramento Suburban Fruit Lands Com-

pany (a corporation),
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John Francis McKew and Ida Lillian

McKew,
Appellees.

BRIEF FOR APPELLANT.

STATEMENT OF FACTS.

This is an action instituted for the recovery of dam-

ages caused, according to the complaint, by the sale of

a parcel of land to plaintiffs by defendant. The com-

plaint alleges that on and for a long time prior to the

5th day of July, 1923, plaintiffs were residing in Win-

nipeg, Canada, and were wholly unfamiliar with Cal-

ifornia fruit lands and their characteristics, qualities,

values and prices and relied upon the representations

of defendant in regard to same; that defendant being

aware of the ignorance of plaintiffs, falsely and with

intent to cheat the plaintiffs, represented to plaintiffs

that all of the Sacramento County land being sold by

plaintiffs was of the fair and reasonable market value



of three hundred fifty ($350.00) dollars per acre, and

that the lands afterwards purchased by plaintiffs were

rich and fertile and capable of producing all sorts of

farm crops and products; that said land was free

from injurious conditions and perfectly adapted to

raising fruits of the finest quality ; that relying upon

said representations plaintiffs entered into a contract

to purchase lot 47 of Rio Linda Subdivision No. 5 for

a price of three thousand five hundred ($3500.00) dol-

lars and paid two thousand four hundred ($2400.00)

dollars of said purchase price by conveying certain

property to defendant located in Winnipeg, Canada;

that according to said contract plaintiffs had the right

to exchange said land for other land; that thereafter

plaintiffs being dissatisfied with lot No. 5 agreed to

take instead the north 8 acres of lot No. 44. Accord-

ing to the complaint defendant represented the last

mentioned piece of land to be worth three thousand

two hundred $3200.00) dollars and otherwise made the

same representations above set forth; that plaintiffs

relying upon said representations and by reason

thereof agreed to take and receive a deed of said prop-

erty and paid defendant eight hundred ($800.00) dol-

lars; that neither of said parcels of land were worth

in excess of one hundred fifty ($150.00) dollars and

that none of said land was fertile or would produce

crops in commercial quantities or was adapted to the

growing of fruit trees ; that while said land appeared

to be good on the surface it was underlaid with hard-

pan exceeding six feet in thickness; that said facts

were known to defendant at the time it made the rep-

resentations but that plaintiffs did not suspect the



falsity of the representations until February, 1927,

and did not discover the falsity thereof until July,

1927. Complaint also states plaintiff made certain

improvements on the land, naming the said improve-

ments and the cost thereof; further alleges that had

said property been as represented, said improvements

would have improved said land more than in propor-

tion to the expense incurred and said land would have

been worth twenty thousand ($20,000.00) dollars and

that because of the falsity of the representations said

land was worth only one thousand ($1000.00) dol-

lars; that said plaintiffs have been damaged in the

sum of nineteen thousand ($19,000.00) dollars for

which sum complaint asks judgment for.

The answer admits that plaintiffs prior to the 5th

day of July, 1923, were residing in Winnipeg, Can-

ada; denies on information and belief that plaintiffs

were unfamiliar with California fruit lands, their

characteristics, qualities, values and prices; admits

that on or about the 5th day of July, 1923, plaintiffs

entered into a contract to purchase from defendant

the property described as lot 47 of Rio Linda Subdi-

vision 5 for a price of three thousand five hundred

($3500.00) dollars and paid thereon the sum of two

thousand four hundred ($2400.00) dollars by convey-

ing certain propertv located in Winnipeg; alleges

that the actual value of the property so conveyed did

not exceed in value the sum of and that

defendant paid to plaintiffs the sum of two thousand

two hundred ($2200.00) dollars in cash, allowing

plaintiffs a credit upon said contract price for said

Sacramento lands of two thousand four hundred



($2400.00) dollars; admits the allegations of para-

graph V of the complaint; admits defendant offered

to convey to plaintiffs the north 8 acres of lot 48 of

Rio Linda Subdivision No. 5; admits plaintiffs re-

ceived a deed for said lot 48 and paid defendant eight

hmidred ($800.00) dollars in cash and four hundred

($400.00) dollars by giving a note therefor, on or about

October 25, 1923; admits the land is underlaid with

hardpan; admits that certain improvements, naming

them, were made on said property; denies on infor-

mation and belief that certain improvements were

made and expenditures incurred, naming said im-

provements and expenditures; denies each and all of

the allegations not admitted or not denied for want

of information and belief; alleges that the action is

barred by the statute of limitations.

From the evidence it appears that the Rio Linda

District consists of a 12,000-acre tract which had orig-

inally been purchased and placed on the market. De-

fendant subdivided and commenced to sell the land it

appears in 1912. There is no dispute that the plain-

tiffs after arriving in California from Canada in-

spected the north 8 acres of lot No. 44, the tract of

the land finally purchased by them. After trial by a

jury a verdict in favor of plaintiffs and against de-

fendant was found for sixteen hundred ($1600.00)

dollars and a judgment entered thereon from which

this appeal is taken.

The plaintiff, J. F. McKew, testified that Mr.

Eggertson, a representative of" the plaintiff, inter-

viewed him relative to purchasing a tract on the Rio



Linda Colony ; that he had a booklet, the chief thing

of which was the pictures displa}' ed ; that he told him

Rio Linda was producing fruit on a commercial basis

;

that there was a poultry side to the proposition; that

he went through the book aud told him that it was

rich and fertile soil and was good and could raise on

a commercial basis any fruit that California would

successfully grow, with no exceptions.

There were several conversations and finally the

transaction was closed and the plaintiffs took possess-

ion in September, 1923. Upon their arrival at Rio

Linda he was shown over the project. Upon his in-

spection of the property selected he expressed his dis-

satisfaction with it and after further investigation he

selected another lot. That the agent told him the lot

was valued at four hundred ($400.00) dollars an acre;

that he planted forty-four or forty-six trees of twelve

different varieties of deciduous fruit; the trees grew

well the first year, but the second year he lost a num-

ber; he put down his well pit in 1923 and found hard-

pan at a depth of 20 inches ; that this hardpan was 18

feet in thickness and had to be blasted with dynamite.

He had no conversations with any of the company

relative to hardpan at the time of the purchase; when
he discovered hardpan Mr. McNaughton told him it

was necessary to preserve moisture on the top soil,

but after blasting it could be distributed around to

help fertilize the trees. Mr. McNaughton also ex-

plained to him that many trees had been lost on

account of weather conditions. He testified:

^'Two reasons caused me to buy this land out
here. The cold winters of Canada are one, and I



fc^lt that after coming back from overseas mv
trade as a steam fitter was too heavy for me and
if I could get into something more agreeable it

would be better for me."

No other consideration entered into it. On cross-

examination he testified that from September, 1923,

until March, 1924, he devoted his time exclusively to

the ranch; that Mr. Eggertson made the statement

that there were orchards on this property producing

in commercial quantities; that he was under the im-

pression that the whole of the Rio Linda district was

of that rich and fertile soil that would produce that

kind of fruit; that when he arrived he did not find

any orchards in the Rio Linda Colony producing on a

commercial basis, and never foimd any after his

arrival. This witness did not testify as to any rep-

resentation as to the market value of the property as

alleged in the complaint.

Ida Lillian McKew, his wife, was called as a wit-

ness; she testified that the value of the land was rep-

resented as being from $350.00 an acre up and was

advancing all the time. As appears from the pamph-

let and the quotations therefrom hereinafter printed,

no such representations were made as claimed in

regard to the soil in the Rio Linda district. The

pamphlet specifically refers to the great variety of

soils in California and then says that the top soil of

Rio Linda Colony ^S^aries in depth, is a friable soil

and variotisly adapted to the different fruit trees and

vines." It then specifically states that ^Hhis sub-soil

is underlaid with a hard clay stratum commonly

known as hardpan." The pamphlet then says that



notwithstanding the hardpan that it is conceded by

all that in these valleys are located the largest and

best fruit orchards. In the last paragraph of page

9 of the pamphlet the owner is definitel}^ informed

that it will be necessary to determine the particular

kind of fruit to be planted upon the tract purchased.

The case was tried and determined on the theory that

the appellant fraudulently misrepresented that the

lands sold by it ^^were rich and fertile and capable

of producing all kinds of farm crops and products.''

There is no proof sustaining this contention and state-

ment of the pamphlet that the soils are variously

adapted to different fruits contradicts it.

SPECIFICATION OF ERRORS.

I.

The Court erred in overruling defendants' demur-

rer and the complaint filed. (Transcript, page 31.)

II.

The Court erred in interrupting the cross-exam-

ination of the witness Herbert C. Davis with refer-

ence to his experience in farming. (Transcript, pages

31, 32 and 33.)

III.

The Court erred in sustaining the objection to the

questions propounded to H. M. Edmunds as a witness

on the grounds that he was not qualified. (Transcript,

page 33.)

IV.

The Court erred in instructing the jury as desig-

nated in Assignment No. 4, of Assignment of Errors.

(Transcript, page 34.)



8

V.

The Court erred in instructing the jury as desig-

nated in Assignment No. 5 of Assignment of Errors.

(Transcript, page 35.)

VI.

The Court erred in instructing the jury as desig-

nated in Assignment No. 6 of Assignment of Errors.

(Transcript, page 36.)

VII.

The Court erred in instructing the jury as desig-

nated in Assignment No. 7 of Assignment of Errors.

(Transcript, page 38.)

VIII.

The Court erred in instructing the jury with respect

to the testimony of witnesses Crinkley, Twining and

McNaughton. (Transcript, page 38.)

IX.

The Court erred in instructing the jury as desig-

nated in Assigmnent No. 9 of Assignment of Errors.

(Transcript, page 38.)

X.

The Court erred in instructing the jury as desig-

nated in Assignment No. 10 of Assignment of Errors.

(Transcript, page 39.)

XI.

The Court erred in instructing the jury as desig-

nated in Assignment No. 11 of Assignment of Errors.

(Transcript, page 41.)



XII.

The Court erred in instructing the jury as desig-

nated in Assignment No. 12 of Assignment of Errors.

(Transcript, page 42.)

I.

THE COURT ERRED IN OVERRULING DEFENDANT'S DE-

MURRER TO THE COMPLAINT FILED IN THE ABOVE
ENTITLED CAUSE.

In regard to the alleged discovery of fraud relative

to the representations set forth in the complaint, the

complaint should have stated how it was made, why
it was not made sooner, and should have shown that

the delay is consistent with requisite diligence.

^^ General allegations of ignorance at one time
and knowledge at another are of no effect. If
the plaintiff made any particular discovery, it

should be stated when it was made, what it was,
how it was made and whv it was not made sooner.
Carr v. Hilton, 1 Curt. C. C. 220."

Wood V. Carpenter, 101 U. S. 140.

The law applicable to this subject is discussed and

the cases reviewed in appellant's brief in the case of

Sacramento Suhurhan Fruit Lands Company, a cor-

poration, V. William A. Melin, No. 5671, pending in

this Court. Among the cases there cited and directly

in point are the following:

Robertson v. Biirrell, 110 Cal. 578;

Lady Wmhington C. Co. v. Wood, 113 Cal. 486;

Sim^pson v, Dahiel, 135 Cal. 603

;

Phelps V. Grady, 168 Cal. 79;

HacMeman i\ Lyman, 50 Cal. Ap. 327;
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Victor Oil Co. v. Drum, 184 Cal. 241

;

Montgomery v. Peterson, 27 Cal. Ap. 675.

The only allegation in the complaint is ^^that plain-

tiff did not suspect the falsity of said representation

until the month of February, 1927, and did not actu-

ally discover the falsity thereof until the month of

July, 1927." Clearly under this rule the complaint

did not state a cause of action and aside from the

demurrer that question may be raised at any time.

II.

THE COURT ERRED IN INTERRUPTING THE CROSS-EXAM-
INATION OF HERBERT C. DAVIS, WITNESS FOR
PLAINTIFF AS FOLLOWS:

^^Q. With reference to this land out in the
Antelope section that you bought, was that irri-

gated land?
A. No, sir.

Q. Is there an ample supply of water for irri-

gation in the Rio Linda Colony "?

A. I think so, yes.

Q. When you bought this pro])erty in Ante-
lope, how old was the orchard ?

A. Some of it was twenty-five years old, and
from there on down.

Q. At that time did you make any investiga-

tion as to the production on that piece of land,

previous to the time that you purchased it?

A. No, I did not, because I was familiar with
the conditions there.

Q. Do you know what the production was?
A. No, not before I owned it.

Q. You had no information on it?

A. No, sir.

Q. You say it belonged to the United Farms
Company ?
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A. The United Orchards Company.

Q. That is owned by your mother-in-law, isn't

it^

A. No, sir.

Q. Who?
A. I owned 50 per cent of the stock, and my

partner, Dr. Teschou, owns about 48 per cent and

the balance is owned elsewhere.

Q. Is the doctor related to you?
A. My stepfather.

Q. After you were farming the orchard there,

did you go into the hog business on this ranch?

A. On another piece of land, yes.

Q. Did you succeed, or fail?

A. We did very well with hogs.

The Court. What is the materiality of this ?

Mr. Huston. I am going into his ability as a

farmer.
The Court. Oh, no.

Mr. Huston. We save no exception."

Transcript, pages 71-72.)

The Court erred in the above ruling for two reasons

:

First. The evidence was admissible because oppos-

ing counsel offered no objection. It is a general rule

of law that evidence is admissible whether material

or immaterial in the absence of objection by counsel.

This rule is elementary. 38 Cyc. 1393.

Second. The Court erred in the above ruling be-

cause counsel should have been allowed to show the

qualifications of the witness as a farmer.

It will be remembered that the witness was testify-

ing as an expert regarding the soil in question and any

evidence which would tend to show that he was not

qualified as an expert should have been admitted so

that the jury could properly judge the weight of his

testimony.
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^'It is well settled that if the evidence conduces

in any reasonable degree to establish the prob-

ability or improbability of the fact in contro-

versy, it should go to the jury. It would be a

narrow rule, and not conducive to the ends of jus-

tice, to exclude it on the ground that it did not

afford full proof of the non-existence of the dis-

puted fact."

Insurance Co. v, Weide, 78 U. S. (11 Wallace)

page 440.

This ruling was especiall}^ prejudicial in view of

the instructions of the Court relative to the weight to

be attached to the testimony of the witness Davis and

the testimony of the witness Twining, the expert called

by the defendant.

The Court devotes over a page to the testimony of

Mr. Davis, emphasizing his experience and his qual-

ifications. It was therefore very material to show that

his failure in farming hardpan lands on his own
account was not due to the soil but to other causes.

In the absence of this testimony the jury could only

infer that Mr. Davis' venture was unsuccessful be-

cause he farmed hardpan land. Appellant was urg-

ing the inconsistency in his testimony as to the pro-

ductivity of hardpan land in view of his own conduct

in purchasing shallow land for fruit growing.

III.

THE COURT ERRED IN SUSTAINING OBJECTIONS TO
QUESTIONS ASKED H. M. EDMUNDS, A WITNESS FOR
DEFENDANT, AS FOLLOWS:

'^Q. Are you familiar Avith the lands out
through the Rio Lindo District pretty generally?

A. Yes.
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Q. Do you know the MeKew place ?

A. Yes, I know where it is.

Q. Have you been on if?

A. I have been by it.

Q. You have looked it over and you have ex-

amined it. Are you acquainted with that part of
the property and with other lands in that com-
munity ?

A. Yes.

Q. Do you know the reasonable market value
of the McKew property as of the month of June,
1923 ?

Mr. McCuTCHEN. Objected to on the ground
that the proper foundation has not been laid.

The Court. Objection sustained.

Mr. Houston. Exception.
Mr. Butler. Q Are you familiar with the mar-

ket value of land throughout that section of the

district ?

A. Yes, to a certain extent.

Q. You know of sales that have been made
around through that district.

A. Yes.

Q. And you know what the land is adapted to ?

A. Yes.

Q. You own land there in the Rio Linda Dis-

trict, yourself, do you not 1

A. Yes, sir.

Q. Do you know the reasonable value, the rea-

sonable market value, of the McKew property, as

of the month of June, 1923? Answer that ^yes'

or ^no.'

A. Yes.

Q. What was it at that time?
Mr. McCuTCHiN. We make the same objection.

The Court. Q. You have not been dealing in

lands have you?
A. No, sir, I am not a real estate man. I am

basing it on my own observation.

Q. Sales with this defendant?
A. No, sir.

Q. Where?
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A. Throughout the country,

Q. Where throughout the country?
A. Throughout the state.

The Court. Objection sustained.

Mr. HoiTSTOX. Exception."

(Transcript pages 111-112.)

The witness, according to the above evidence was

a land owner in the Rio Linda District, the district

where the McKew property is situate, and for that

reason was qualified to answer the question asked as

to value.

^^It has often been held that farmers living in

the vicinity of a farm where value is in question,

may testify as to its value although no sales have
been made to their knowledge or that of similar

property. '^

Montana Raihvay Co. v, Warren, 137 U. S.

348-354.

This witness was qualified to answer under the rule

declared by the Supreme Court of California in the

case of Sprhig Valley Water Works v. DrinkJionse,

92, Cal. 528. We quote from the opinion at page 534

:

'^The defendant, Mrs. Drinkhouse, was a wit-

ness in her own behalf, and after testifying that

she had owned the land sought to be taken for

over twenty years, and was using it for a summer
residence for herself and family, she was asked:

^Q. Do you know the value of this land?
A. I know what the water company has paid

other people.

Q. Do you know the value of this land of

yours ?

A. What do vou consider value?

Q. Answer, yes or no.

A. I think I do.

Q. What is its value?'
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An objection was made to this last question,
npon the ground that no foundation had been
laid for it, which was sustained. This was error.

All that is necessary to be shown to entitle a wit-
ness to give an opinion is to show Hhat he has
some peculiar means of forming an intelligent

and correct judgment as to the value of the prop-
erty in question, or the effect of a particular im-
provement, beyond what is presumed to be pos-
sessed by men generally.' (Lewis on Eminent
Domain, sec. 437.) In this connection the same
author says : ^ These peculiar means may consist in
^ ^ * a long acquaintance with the particular
property and the neighborhood where it is situ-

ated, accompanied with the occupation or owner-
ship of similar property, and especially when ac-

companied with a knowledge of sales of similar

property.' We think the witness was competent
to give an opinion as to the value of her own
land, within the general rule on that subject. She
had a particular knowledge of it, being a resi-

dent upon it, and had owned it for over tw^enty

years. The natural presumption would be that

she had, during that long period acquired suf-

ficient acquaintance with it, and of the value of

the land in that neighborhood, to be able to give

an intelligent estimate as to the value of her own
property. (Burlington etc. R. R, Co. v. Schhtntz,

14 Neb. 423 ; Lehnvicke v. St. Paul etc. R. R. Co.,

19 Minn. 464. See also Walker v. City of Boston,

8 Cush. 279; Pierce on Railroads, 227.) In the

first case cited, the court, in passing upon the

competency of the owner of the land to testify

to its value said: ^He swore explicitly that he
knew its value and from the fact that he had
lived there for twelve vears, had made the im-
provements upon it, and appears to have pos-

sessed ordinary intelligence at least, I am satis-

fied he was qualified to give his opinion on that

point.' The witness should have been permitted

to testify to the value of the property. It may
be that a cross-examination would have shown
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that such opinion was entitled to but httle weight,
but that does not effect the question of its ad-
missibility.

??

IV.

THE COURT ERRED IN INSTRUCTING THE JURY AS FOLLOWS:

^^The plaintiff must prove enough of its allega-
tions of false representations substantially as al-

leged, or they will fail to recover. They need
not prove all of them. They may prove part, and
still have proved enough to maintain their cause
of action. For instance, their main reliance
seems to be the allegation that they were told

. that the land was of the value of $400 an acre,

and that they were told and it was represented to

them by the defendant and its agents that the
land was well adapted to the successful raising of
fruits commercially. If they have proved them,
or either of them, it is enough to serve their case,

so far as recovery of damages, if any damages
have been proven. They must prove them sub-

stantially, in so far as they have proved them.
They do not need to prove them literally, word for

word. For instance, they allege here that it was
represented to them that this land will prove
adapted to the raising of fruit of all kinds, and
was capable of producing large crops of fruits, of

the finest quality. Now, if the proof is that they
were told that the land was proven to be well

adapted to the successful raising of the decidu-

ous fruits commercially, that is sufficient proof
of the allegation, as laid, to sustain the plaintiff's

case. It does not need to be proven in the exact

words. If the words subvstantjally are contained

within the allegation of the com])laint, that is

sufficient."

According to the above instruction the plaintiff

would be damaged although the land may have been
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worth many times the amount paid provided of

course, that it was not adapted to the commercial

raising of fruits. Under the circumstances of the

case at bar we feel that this instruction did not

state the law as there is no evidence to show that

plaintiff was desirous of obtaining land adapted to

fruit culture rather than land of high value.

V.

THE COURT ERRED IN INSTRUCTING THE JURY AS FOLLOWS:

^'The plaintiff counts, as I said to you, upon
the fact, as they allege, the defendant made false

representations in selling them this land. These
representations were made by this company in

this circular, that is, in so far as they were made
they were made by the company's circular,

which is in evidence, the book, and by the

statement of its witness, because that is

all that was brought to the plaintiff's at-

tention in order to induce them to enter into

the bargain. The company issued this circu-

lar, this book with the chicken on it, containing

representations, and statements, and the agent
made certain representations in negotiating the

bargain. Whatever is in this book the company
is responsible for, because the company circulated

it; and whatever its agents said in the transac-

tion it is responsible for likewise. If you send
out an agent to make a bargain for it, it is the

same as if you make the bargain yourself. What-
ever he says and does you are responsible for.

The company is, in this case."

It is elementary proposition of laws that the prin-

cipal is only responsible for the acts of the agent when

the agent is acting within the scope of his authority.
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Under the above instruction the jury could easily

have been misled into believing that the principal was

responsible for all acts of the agent even though his

agent may have been acting entirely without the scope

of his authority.

VI.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
SUrnCIENCY of proof of false REPRESENTATIONS,
AS FOLLOWS:

^'What are the representations? The plaintiff

says that the agent, Eggertson, down in Minne-
sota—remember that these negotiations were in

Winnipeg, Canada, a long way from the land in

suit—and that Eggertson came to the house and
he showed them this book, gave them the book,

and represented to them that the lands of the Rio
Linda project w^ere producing fruit on a commer-
cial basis, and were well adapted to producing
deciduous fruits on a commercial basis, that is,

in quantity, quality, valuable commercially under
reasonable conditions of the market, and that the

land was worth $400 an acre. BotJi the plaintiff

and his wife testified to that. Eggerton denies

that he made any such representations. But if

you take the book for it Gentlemen of the Jury,

you will find that the book, under any reasonable

interpretation, does advise the parties invited to

contract with the company that his land is well

adapted and proven to be adapted to the raising

of fruit commercially and successfully. So, Gen-
tlemen of the JuTj, it is very well proven in the

case that the representations were made. More
than that, Crinkley, the secretary of the com-

pany, when he took the stand, testified that the

land was sold, that they were selling their land

as fruit land well adapted to the groA^i^h of fruit

in commercial quantity and quality. So there is

no reason to go to any other evidence, other than
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that. The Court tells you as matter of law that

so far as the representation alleged, that the land

was adapted to the successful growing of fruit

commercially, is concerned, that representation

was made to the plaintiffs by the defendant."

According to the above instruction the jury could

easily have gained the impression that the book said

that all of the land in question had been represented

to the purchaser as land on which fruit could be

grown in commercial quantities. It was, however, not

the intention of the company to convey the impression

by means of the pamphlet that all of the land would

grow practically all kinds of fruit but that said kinds

of fruit would grow up on different portions of the

land and we quote from pages 7 to 9 of the pamphlet:

^^ Though the soil conditions in California vary
greatly in different districts, the soil in the Rio
Linda District is very uniform. The surface of

the land looks almost level to the eye, though ac-

tually it has gently rolling slopes and undulations
which naturally assist in drainage and irrigation.

The top soil, generally speaking, is what is

known in California as a sandy clay loam. This
top soil varies in depth, is a friable soil and vari-

ously adapted to the different fruit trees and
vines. The subsoil is closely packed clay, varying
in depth, texture and character. With reference

to this clay subsoil the United States Government
soil reports show that the majority of the lands

in the Sacramento and San Joaquin valleys are

underlaid with a hard clay stratum commonly
known as hardpan, and yet it is conceded by all

that in these two famous valleys are located the

best and largest fruit orchards in the world.

The answer as to the soil conditions in the Rio
Linda District is your personal inspection of the

70,000 thrifty fruit trees and grape vines now
growing on the lands sold by this company at Rio
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' Linda in the past ten years. These 70,000 trees

and vines mean an average planting of 7000 each

year.''

Page 7 of pamphlet.

^^The range of products gro^\^l in the Sacra-
mento Valley embraces practically every crop
known to temperate and semitropic climates. The
largest and the finest lemon orchard in the world
is here. The largest pear orchard in the world is

here. These facts illustrate the wonderful capac-
ity for production of Sacramento Valley soil and
climate. All kinds of fruit are grown. A single

county boasts 10,000 acres of canning peaches;
one small town of less than a thousand inhabi-

tants boasts fresh fruit shipments aggregating
from 2500 to 3200 carloads per year.

The Rio Linda Poultry and Orchard District

is in the center of the county and has proven it-

self well adapted to the growing of most all fruits,

such as peaches, pears, olives, apricots, prunes,

plums, figs, nectarines, cherries and the various

kinds of grapes, as well as almonds, which are all

successfully raised by our people. Citrus fruits,

such as lemons, oranges and grapefruit are grown
in the family orchards.

It is well for the new owner to arrange for the

planting of a family orchard consisting of only

a few trees of each kind or variety of fruit for

personal use. The balance of the acreage we rec-

ommend be planted to one particular kind of

fruit, to be decided upon after considtation with

our horticultural advisor, and preferred by the

purchaser."

Page 9 of pamplet.

From the above quotations it is plain that the mean-

ing of the pamphlet in this respect is that the land is

variously adapted to fruit raising; that is that different

parts are best suited to different fruits and it cer-
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tainly does not convey the impression that the whole

district is adapted to all kinds of fruits.

VII.

THE COURT ERRED IN INSTRUCTING THE JURY AS FOLLOWS:

^'Now, gentlement of the jury, as matter of

law, if the land was represented to these plain-

tiffs as of the value of $400 an acre, in the cir-

cumstances, that was not an expression of opin-

ion, but is a statement fact, and if it is false

then the two would be sufficient to entitle the

plaintiffs, if the other conditions are satisfied, to

recover in this action."

It would appear that such representations are

mere matters of opinion. At any rate the question

should be left to the jury as to whether they were or

not.

By this instruction the Court took this question

from the jury. The rule is stated in the following

quotation from Stockton v. Hivd, 51 Cal. Ap. 136:

^^(1) It is conceded that the general rule is

that an expression of opinion or belief, if nothing
more, and if so understood and intended, is not a

representation of fact, and although false, does

not amount to actionable fraud. Ordinarily a per-

son has no right to rely upon such statements,

and if he does so rely, he cannot treat them as

fraudulent, either for the purpose of maintaining
an action in damages for deceit or for the pur-

pose of rescinding the contract. (2) Where there

is any doubt as to whether or not a representa-

tion was intended and understood as a mere ex-

pression of opinion or a statement of fact, the

question is one not of law but of fact for the

court or jury. (20 Cyc. 15 et seq. ; Spreckles v.
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' Gorril, 152 Cal. 395, (92 Pac. 1011) ; 14 Am. &
Eng. Ency. of Law, 36.)"

*^It is apparent to us that tlie matters alleged as

constituting the fraud were matters of opinion

rather than fact. It was certainly a matter of

opinion when the plaintiff stated that the land
was the best ranch in lone Valley and was rich

and productive and would produce 50 bushels of

wheat to the acre; that a portion was good alfalfa

land; that another portion was rich in mineral
deposits; and the other matters alleged can well

be classed under the head of matters of opinion

rather than a false representation of facts. There
is no averment which excludes the idea of personal

inspection by the purchaser.''

Rerulell v. Scott, 70 Cal. 514.

In Andnts v. St. Louis S, & i?. Co., 130 U. S. 643,

9 Sup. Ct. 645, 32 L. Ed. 1054, the Court had under

consideration an action based on fraud and deceit in

the sale and purchase of a lot in Leadville, Colo.

Plaintiff there contended that defendant made fraudu-

lent re]3resentations to him concerning the title and

possession of the lot in question. Justice Field, speak-

ing for the Court said:

^^The law does not afford relief to one who suf-

fers by not using the ordinary means of informa-
tion, whether his neglect be attributable to indif-

ference or credulity; nor will industrious activity

in other directions, to the neglect of such means,
be of any avail."

In Parker v, Monlton, 114 Mass. 99, 19 A. M. Eep.

315, the Court said:

'^The aflSrmations here set forth as between
buyer and seller, it has been repeatedly decided,

will not support an action, although the defend-

ant knew them to be false when made. They con-
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cern the value of the land or its condition and
adaptation to partimdar uses, which are only mat-
ters of opinion and estimate, as to which men may
differ. To such representations the maxim ^caveat

and emptor' applies. The buyer is not excused
from an examination, unless he be fraudulently

induced to forbear inquiries which he would
otherwise have made/'

In Ellis V. Andrews, 56 N. Y. 83, 15 Am. Rep. 379,

the Court said:

'^Upon the question of value, the purchaser
must rely upon his own judgment; and it is his

folly to rely upon the representations of the ven-

dor in that respect. In Van Epps v. Harrison, 5

Hiol. 63 (40 Am. Dec. 314) it is stated as un-

doubted law that an action will not lie by a pur-

chaser against a vendor upon false and fraudu-

lent statements of the value of the property sold,

made while negotiating the sale. This was con-

curred in by the entire court.''

Kimher v. Young, 137 Fed. 744, 70 C. C. A. 178

(Colorado case) is well reasoned, and discussed the

same questions now under consideration. The Court

said :

^^ Positive statements as to value are generally

mere expressions of opinion, and as such cannot
support an action of deceit."

The Court further said, quoting from Kiml)all v.

Bangs, 144 Mass. 321, 11 N. E. 113

:

^'The law recognizes the fact that men will na-
turally overstate the value and qualities of the

articles which they have to sell. All men know
this, and a buyer has no right to rely upon such
statement."

Everist v. Drake, 143, Pac. 814.
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General Rule: Representations of value are
generally regarded as mere opinions, or seller's

statements, and, when such is the case, are held
not to constitute fraud; though they may operate
to defeat an action for specific performance. The
same is ordinarily true of representations by the

vendor of property that it is worth a certain sum,
or has been sold for a certain sum, or as to the

amount for which it may be sold, though the con-

trary is sometimes held of statements as to Avhat

property has been sold or offered for where there

are special circumstances."

12 E, C, L. pages 279-281.

^^ Value. 1. In General. Misrepresentations
as to value cannot ordinarily constitute fraud be-

cause they are generally to be regarded as mere
expressions of opinion or ^trader's talk' involv-

ing a matter of judgment and estimation as to

which men mav differ. It has been held that such
representations may under certain circumstances
be nonactionable even when made with intent to

deceive and with knowledge of their falsity, and
a fortiori they are not actionable where made in

honest ignorance. Where the parties deal at

arm's length with equal means of knowledge, it

is obvious that there can be no redress for mis-

representation as to value, because in such a case

the hearer should investigate and judge for him-
self."

26 Corpus Juris, 1215-1217.

VIII.

THE COURT ERRED IN INSTRUCTING THE JURY WITH
REFERENCE TO THE TESTIMONY OF THE WITNESSES
CRINKLEY, TWINING AND McNAUGHTON AND OTHER
WITNESSES OF APPELLANT.

It was error for the trial Court to single out and

emphasize certain features of the testimony, and also
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to criticize certain witnesses for the appellant without

applying the same criticism under the same circum-

stances to witnesses for the appellee. The rule gov-

erning this subject matter is also discussed in the

Melin case above referred to and the authorities cited.

It is stated in Wallace v. V. S., 291, Fed. 973, as fol-

lows :

^^We understand the net effect of the decisions

to be that while under proper conditions, the

Judge may express his opinions and the reasons

for them, and discuss the testimony, his charge

must remain upon the whole, impartial, dispas-

sionate, and judicial, and must not be argumenta-
tive to a degree which makes it characteristically

an act of advocacy. J?

The witness Davis' examination was confined to the

tracts belonging to the plaintiffs in this action. The

appellant employed Arthur Morley, an experienced

and practical farmer, thoroughly familiar with hard-

pan lands, and also O. W. Jarvis, a man of technical

training and wide practical experience. In addition,

Mr. Twining, the head of the largest chemical labora-

tory in the State was called. These men made hun-

dreds of borings, and a comprehensive and thorough

investigation of the area involved in this action as

well as other lands in the vicinity. There was nothing

in their testimony to justify the criticism of the Court,

much less the insinuations cast upon them by the lan-

guage of the charge. A reading of the entire charge

could not have any effect other than to impress the

jury with the belief that the Court accepted the testi-

mony of the appelles' witness and disbelieved the testi-
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mony of the appellant's witnesses. For instance, on

page 154 the Court says:

^^ Plaintiff presents witnesses, particularly

Davis, an expert agricultural chemist and en-

gineer, who spoke to you of his experience and
his qualifications.

??

Then follows a complete and comprehensive review

of Mr. Davis' testimony. The Court then refers to all of

the witnesses called by the appellant as ^S^arious wit-

nesses." No specific reference is made to Posehn

and other witnesses who testified to the effect that

fruit was being successfully and profitably grown on

hardpan hind. Their evidence was not contradicted

by any witness. On page 156 the Court takes up the

testimony of Mr. Twining and on page 157 says:

^^ Twining is asked on direct examination
whether, in his opinion, the land is adapted to

growing fruit commercially. He rather evaded
the question, gentlemen of the jury—he did not
say, 'Yes, it is,' or 'No, it is not,'; he said: 'Well,

it is a good soil.' That was his answer to the

question whether the land woidd grow deciduous
fruit crops commercially. The weight of his testi-

mony is entirely for you. The same rule applies

to any witness. Tf you find any witness evading
a question, evading a direct answer to a direct

interrogatory, you may ask yourself whether he
is inclined to be a fair witness, and whc^ther he
is to be credited, Avhether he is dealing fairly

with you, or whether he is leaving you to gather

by inference, if he is reluctant to testify to it

directly."

Also instruction of the Court on page 158 that:

"Davis tells you that he has experience with

like land adjoining it, at Antelope, and he owned
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a fruit ranch, himself, and that it was not a suc-

cess, and will not grow fruits commercially."

Consider this instruction in the light of the ruling

denying appellant the opportunity of showing that

Mr. Davis' failure was due to causes other than the

soil. The Court then analyzes the testimony of the

witness Dillman, offering an explanation favorable

to the appellee. On page 159 similar treatment of

the testimony of witness Hagel and Krol is found.

We specifically direct the attention of the Court to

the following quotation from page 159:

^^Another witness testified that, in his opinion,

the land would grow deciduous fruits in commer-
cial quantities. That was the witness Jarvis. You
heard his testimony, comparing his land with
other like land in other places, where he says he
knows fruit has been produced commercially, and
he says that this land will produce fruit com-
mercially successfully. He was asked if he did

not state to Mrs. Klaffenbach that on her land,

with two and a half or three feet of soil, it would
be useless to examine it, because anyone would
know that fruit would not grow on that hardpan
land profitably. He said he did not say that. Mrs.
Klaffenbash took the stand and testified that he
did say so. If you believe he did say it hereto-

fore, what is his opinion worth now'? If he did

say it heretofore, and denies it now, how faith-

ful is he to his oath? Those are questions for

you. The same rule applies to any witness who,
you may believe, testified falsely in any particu-

lar.
''

Why did the Court single out this witness and em-

phasize the fact that he was impeached, and couch

the charge in language plainly unfavorable to Mr.

Jarvis.
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A fair instruction would have stated that the im-

peachment raised a question of veracity and if the

jury did not accept the testimony of Mrs. Klaffen-

bach, then Mr. Jarvis stood unimpeached. Instead

of so instructing the jury, the Court cast an unwar-

ranted insinuation upon Mr. Jarvis by specifically

putting in the jury's mind the two questions in the

latter part of the instruction.

IX.

THE COURT ERRED IN REFUSING TO INSTRUCT THE JURY
ON THE SUBJECT OF PLAINTIFFS' INSPECTION OF THE
LAND, AS REQUESTED IN DEFENDANT'S PROPOSED
INSTRUCTION, WHICH READS AS FOLLOWS:

^^You are instructed that plaintiffs cannot re-

cover in this action unless they were deceived by
the alleged representations, for if the means of

knowledge are at hand, equally available to all

parties, and the subject of purchase is alike open
to their inspection, if the purchaser does not avail

himself of these means and opportunities, he will

not be heard to say that he has been deceived, un-
less he was induced by trick or misrepresentation

of defendant not to make such inspection.
'^

It is a well established principle of law that means

of knowledge are equivalent to knowledge and a party

will not be heard to say that he has been deceived

when he had the means of ascertaining the truth and

failed to use such means.

^^When the means of knowledge are open and
at hand or furnished to the purchaser or his agent
and no effort is made to prevent the party from
using them and especially where the purchaser
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undertakes examination for himself, he will not be
heard to say that he has been deceived to his in-

jury by a misrepresentation of the vendor." (Cit-

ing case.)

Shappiro v. Goldberg^ 192 U. S. 241-2.

In Slaughter, administrator v. Gerson, 13 Wal. 379,

383, 20 L. Ed. 627, the Court said:

^^Where the means of knowledge are at hand
and equally available to both parties and the

subject of purchase is alike open to their inspec-

tion, if the purchaser does not avail himself of

these means and opportunities, he will not be

heard to say that he has been deceived by the

vendor's misrepresentations. If, having eyes he

will not see matters directly before them, where
no concealment is made or attempted, he will not

be entitled to favorable consideration when he

complains that he has suffered from his own vol-

untary blindness and been misled by over confi-

dence in the statement of another.''

See also McClnre v. Glady Fork Lnmler Co,,

183 Fed. 84.

'^Where the purchaser undertakes to make in-

vestigation of his own, and the vendor does

nothing to prevent his investigation from being

as full as he chooses to make it, the purchaser

cannot afterwards allege that the vendor made
misrepresentation. '

'

Southern Development Co, v, Silva, 125 U. S.

259.

^^If a purchaser of real estate visits the prop-
erty prior to the sale and makes a personal exam-
ination of it touching representations made as to

its quality, character, or condition, he mil be pre-

sumed to rely, not upon the representations, but

upon his own judgment in making the purchase,
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provided tlie vendor does nothing to prevent his

investigation being as full as he chooses. (Sotith-'

em Development Co. v. Silva, 125 U. S. 257, (31
L. Ed. 678, 8 Sup. Ct. Rep. 881); Farrar v.

ChurchiU, 135 U. S. 609, (34 L. Ed. 246, 10 Sup.
Ct. Rep. 771, see also, Rose's f/. S. notes) ; Wain^
scott V. Occidental etc. Assn', 98 Cal. 253, (33
Pac. 88). In Colton v, Stanford, 82 Cal. 398, (16
Am. St. Rep. 137, 23 Pac. 28), the Court says:

^The power to cancel a contract is a most ex-

traordinary power. It is one which should be
exercised with great caution,—nay, I may say,

with great reluctance,—unless in a clear case. A
too free use of this power would render all busi-

ness uncertain, and, as has been said, make the
length of a chancellor's foot the measure of in-

dividual rights. The greatest liberty of making
contract is essential to the business interests of

the country. In general, the parties must look
out for themselves.' "

Hacldeman v. Lyman, 50 Cal. Ap. 326-327.

X.

THE COURT ERRED IN NOT HOLDING THAT PLAINTIFF WAS
BARRED BY THE STATUTE OF LIMITATIONS BY DENYING
THE MOTION FOR A DIRECTED VERDICT, AND BY
REFUSING INSTRUCTIONS PROPOSED BY APPELLANT,
AND THE INSTRUCTIONS GIVEN UPON THE SUBJECT.

It is unnecessary again to cite the authorities upon

this subject. The appellees could not remain inac-

tive ; it was their duty to exercise reasonable diligence

in discovering whether or not they had been de-

frauded; they are chargeable with the knowledge of

anything they could have learned with the exercise

of such diligence. Means of knowledge is equivalent

of knowledge. i
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The misrepresentations complained of relate, first,

to the market value of the land, and secondly ^^that

all of said lands and particularly the land subse-

quently purchased by plaintiffs were rich and fertile,

were capable of producing all sorts of farm products;

that all of the land was entirely free from all condi-

tions and things injurious or harmful to the gro^vth

of fruit trees. That said land was perfectly adapted

to the raising of fruits of all kinds and was capable

of producing large crops of fruit of the finest quality.''

The plaintiff testified as follows:

^^Mr. Eggertson made the statement that there
were orchards on this property producing in com-
mercial quantities. At the time he was going over
the book with us he pointed out several that looked
to me, a layman, to be pretty good looking orchards,

and said that they expected the whole of Bio
Linda would be looking just the same as the trees

he showed us there, and they would be producing
just as those trees were. I would not say that he
said any particular area, but he conveyed the im-
pression that the whole of the Rio Linda District

was of that rich and fertile soil that would pro-
duce that kind of fruit.

Q. The question I am asking you is what did

he say?
A. He did not quote any particular number

of acres.

Witness. At the time I arrived I did not find

any orchards in the Rio Linda colony producing
on a commercial basis. I cannot say that I ever

found any.

Q. Did I understand you to say that in the

conversation nothing whatever was stated to you
in regard to the hardpan being in these lands?

A. No, sir. I take that back. When he was
pointing out some parts of the book he did men-
tion hardpan, but he did not say what it was, and
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of course I did not ask any questions, not knowing
what hardpan was.

Q. Did you read ami:hing in the pamphlet
concerning hardpan ^

A. I might have at that time.

Q. Do you recall whether or not there is a
single statement in this pamphlet upon the sub-

ject of hardpan "?

A. Yes. I think it is mentioned in there.

Q. Did you read that at the time ?

A. I evidently did.

Q. And after this agent told you what you
have related here.

A. Possibly.

Q. After you read it did you ask him anything
further in regard to hardpan ?

A. No. I did not.''

The pamphlet upon which the plaintitf says he

relied stated that there were 70,000 fruit trees growing

on the Ria Linda x^i'oject.

At the time appellees claimed that they were in-

duced to make the purchase under the belief that the

whole of Ria Linda would be looking the same as the

trees shown in the pamphlet.

When the appellee arrived at the Rio Linda Colony

and did not find any orchards yn^oducing on a com-

mercial basis he was immediately aware of the misre-

presentation in this respect.

Coupled with the fuiiher fact that he never found

any orchards in the Rio Tinda Colony producing on

a commercial basis, it cannot be denied that he knew

of the falsity of this representation immediately upon

his arrival and continuously thereafter. How can they

escape the application of the rule?
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Is it reasonable to assume that if the land is of the

character alleged by the appellees, and that they paid

many times the value thereof, that such facts were

not apparent from the very time of their arrival? As

we have argued in the briefs in the other cases, and

the same is applicable here, it is a reflection upon the

intelligence of the appellees that if such were the

facts that they did not learn of the fraud at the very

beginning of the alleged fraud. The discussion of the

discovery of hardpan and the statements of Mr. Mc-

Naughton is no answer to this point.

According to his testimony, he was plainly and

clearly deceived into believing that the whole of the

Rio Linda district was a rich and fertile soil and was

producing fruit in commercinl quantities, and he dis-

covered this to be untrue when he took possession of

his property.

This phase of the testimony was wholly ignored

in the charge of the Court. The instructions of the

Court upon this subject were plainly argumentative.

We quote the following from page 164

:

^^Did they discover it? Remember, they were
inexperienced. I think he was a steamfitter.

They knew nothing about California land. The
fact that land is adapted to growing fruit in com-
mercial quantity is not apparent to the average
man by looking at it, or by digging in it, or by
discovering where hardpan lies. It might take an
expert to discover it. Sometimes experts do not
agree, as you have seen in this case. They were
not obliged to hire an expert to tell them: they
were not obliged to put foi-th any extraordinary
efforts, even though they were suspicious. The
book tells them that their orchard will not come
into commercial bearing for five to seven vears.
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' Ask yourselves whether they should have made
themselves acquainted with the fact, rather than
wait the time mentioned in the book. If the

plaintiffs did know that they had been defrauded,

did know that the land was not adapted to the

commercial growing of fruit, or did know that it

was not worth $400 an acre, before August 9,

1924, they are too late ; or, if they had knowledge
which was sufticient to put them on inquiry,

which, by being follow^ed up by them with reason-

able diligence, would have made them acquainted
with the facts from their own efforts, and observa-

tions, and inspection, then they would be too late.

But if you find they acted as reasonable persons,

under the circumstances, they did not know and
should not have knowii before August 9, 1924,

that they were defrauded, their suit is in time,

and the}" ai'C entitU^d to recover.'^

The statement that land is adapted to growing fruit

in commercial quantities is not apparent to the av-

erage man by looking at it or by digging in it or by

discovering where hard pan lies, is answered by the

testimony of appellee. The statement that it might

take an expert to discover it does not excuse inaction

on the part of the appellee, nor is there any rule of

law that the appellees are under no duty because it

might take an expert to discover the fact. It would

seem that if they realize their ignorance on this point

as indicated by the Court, common prudence would

dictate an inquiry and investigation. The Court ex-

cuses their failure to exercise any diligence by the

argument that they were not obliged to put forth any

extraordinary effort even though they were suspicious.

The Statute of T^imitations was put to the jury on the

proposition that the action was not barred unless the

appellees ^^did know the land was not adapted to com-
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mercial growing of fruit or did know that it was not

worth $400 an acre before August 9, 1924/' It is true

that this statement is followed by the suggestion that

if they had knowledge which was sufficient to be put

upon inquiry, they would be too late, but the remain-

ing portion of the charge destroys the force and effect

of this statement. This charge does not cover the

subject matter of the instructions proposed by the

appellant upon the Statute of Limitations. These

instructions are as follows:

Defendant's Instruction No. 3

You are further instructed upon the matter of

plaintiffs' discovery of the alleged fraud that if

plaintiffs discovered that a material representa-

tion concerning the land they bought was false,

then they were at once by that discovery pre-

sumed to have knowledge of the truth or falsity

of the remaining representations, and must bring
their action within three years of the discovery
of the falsity of any material representation con-

cerning the land.

Defendant's Instruction No. 17.

You are instructed that in an action for relief

on the ground of fraud, such as this case, the
plaintiff must show that the fraud occurred within
three years of the commencement of his action
for relief, or if his action was commenced more
than three years after the fraud occurred, then
he must show, in order to maintain his suit, that
he did not discover he had been defrauded until

a date within three years of the time he com-
menced his action.

With regard to this discovery of the facts con-
stituting the alleged fraud, you are instructed
that the plaintiffs will be presumed to have known
whatever with reasonable diligence they might
have ascertained concerning the fraud of which
they complain.
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You are instructed that the evidence shows that

the alleged fraud was committed more than three

years prior to the filing of the action, and your
verdict must be in favor of the defendant, unless

the plaintiff has proven by a preponderance of

the evidence both that he did not discover the

alleged fraud within the period of three years

before he filed his action, and that he could not
have discovered it by the exercise of reasonable
diligence, three years before he commenced his

suit. The x^l^intiffs in this case were not per-

mitted to remain inactive after the transaction

was completed, but it was their duty to exercise

reasonable diligence to ascertain the truth of the

facts alleged to have been represented to them.
They are not excused from the making of such
discovery even if the plaintiffs in such action

remain silent. A claim by the plaintiffs of ignor-

ance at one time of the alleged fraud and of

knowledge at a time within three vears of the

commencement of their action is not sufficient; a
party seeking to avoid the bar of the Statute of
Limitations in a suit upon fraud must show by
a preponderance of the evidence not only that he
was ignorant of the fraud up to a date within
three years of the commencement of his action,

but also that he had used due diligence to detect

the fraud after it occurred and could not do so.

If fraud occurred in this case it was complete
when plaintiffs contracted with the defendant to

buy land. Plaintiffs commenced their action on
the 9th day of August, 1927; their contract with
the defendant for the purchase of its land was
made in July, 1923. If you bc^lieve from a pre-

ponderance of the evidence that the defendant
committed a fraud upon plaintiff's in the making
of this contract then before you can find a verdict

in their favor, you must also believe from a pre-

ponderance of the evidence that they neither knew
of the fraud nor could with reasonable diligence

have discovered the fraud before a date three years
prior to the commencement of their action, that
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is, before the 9th day of August, 1924. If you
believe from a preponderance of the evidence that

plaintiffs either knew of the facts constituting

the alleged fraud before August 9, 1924, or by
reasonable diligence and inquiry could have
learned these facts before that date, your verdict

must be for the defendant.''

XI.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
QUESTION OF DEFENDANT'S INTENT, AND IN REFUSING
TO INSTRUCT THE JURY AS REQUESTED IN DEFEND-
ANT'S PROPOSED INSTRUCTIONS WHICH READ:

Defendant's Instruction No. 1.

^^You are instructed that this is what is com-
monly known as an action of deceit. The gist of

the action is fraud. Fraud necessary to support
the action exists where a person makes a false

representation of a material fact, susceptible of

knowledge knowing it to be false, with the inten-

tion to deceive the person to whom it is made,
and the latter relying upon it, acting w^ith reason-

able prudence, is deceived and induced to do or
refrain from doing something to his pecuniary
loss or damage. In order to support an action of

this kind, it is necessary for the plaintiff to

satisfy the jury by a preponderance of the evi-

dence, (1) that the defendant made a substantial,

material representation respecting the transac-
tion; (2) that it was false; (3) that when it made
it it knew it was false: (4) that it made it with
the intention of inducing the plaintiff to act upon
it; (5) that the plaintiff was misled thereby, and
in reliance thereon, did act upon it, and he there-
upon suffered damage. If you should find that the
plaintiffs have failed to prove any one or all of
these essential elements your verdict should be
for the defendant.

In order to establish a charge of this character
the complainant must show by clear and decisive
proof

:
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First. That the defendant has made a repre-

sentation in regard to a material fact.

Second. That snch representation is false.

Third. That snch representation was not actu-

ally believed by the defendant, on reasonable

grounds to be true.

Fourth. That it tvas made with intent that it

should be acted on.

Fifth. That it was acted on by complainant to

his damage.

Sixth. That in so acting on it the complainant,

was ignorant of its falsity and reasonably believed

it to be true."

Sonthern Development Co, v. SUva^ 125 IT. S.

page 250.

Defendant's Instruction No. 4.

^^The essence of a cause of action for deceit

consists in the fact that the false representations

were made with intent to deceive, such intent

being a necessary element to constitute actual

fraud.

It must appear from a preponderance of the

evidence that the false rey)resentations, if any,

were made by defendant with a fraudulent intent,

and for the purpose of inducing the plaintiffs to

act upon them.

Fraud means am intent to deceive. If there is

no such intent; if the party merely stated his own
opinion, believing at the time that he stated the
truth, he is not liable in this form of action,

although the representations turned out to be
entirely untrue.

Since the decision in Havcroft v. Creasv, 2

East, made in 1801, the question has been settled

to this eifect in England. The Supreme Court of
New York held likewise in Young v. Sovell, 8
John's 23. That court declared it to be well

settled that this action could not be sustained
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without proving actual fraud in the defendant or

on intent to deceive plaintiff by false representa-

tions. The simple fact of making a representa-

tion, which turns out not to be true, unconnected
with a fraudulent design is not sufficient. This
decision was made 40 years ago and stands uncon-
tradicted so far as we know in the American
Courts. '

'

Lord, et aL v, Goddard, 13 How. U. S. 211.

In Thorwegan v. King, 111 U. S. 549, 553, it was

held error to refuse the following instruction:

'^The jury are instructed that unless the evi-

dence clearlv shows that defendant, with intent to

defraud the plaintiff falsely represented to him
some material facts alleged in the patent and
relied on by the plaintiff, whereby plaintiff to his

damage was induced to enter into the contract
then the}^ must find for the defendant.

And untrue statement, a false representation,

does not amount to fraud unless it be made with
fraudulent intent." (Citing many cases.)

Ytisen V, U. S. 8 Fed. 2nd page 8.

XII.

THE COURT ERRED IN INSTRUCTING THE JURY AS FOLLOWS:

^^ There are two points that the Court will men-
tion. On the intent of the defendant, it was not
necessary that the defendant should have had any
intent to cheat the plaintiffs. If it intended to
make false representations to induce the plaintiffs

to rely upon them and to enter into the bargain,
that is all the intent that is necessarv to make
out a cause of action. Moreover, as to the" knowl-
edge of the defendant, there was some evidence
that Schei, the secretary, believed these letters

and such like in the circular were true, and that
they truthfully represented the fact. That do(»s
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not serve to show that the defendant did not
have knowledge that the representations were
false, if they were false. 8ehei's knowledge
is not enough. Who knows that the presi-

dent knew"? There is no testimony that the

president of the company did not know that

the representations were false, if they were
false; and no evidence that the board of

directors did not know tliat the representations

were false, if they were false; and no evidence

that the board of directors did not know that the
representations were false, if they were false. The
mere fact that Schei did not know was not enough
to demonstrate that the company believed those

representations to be true.'-

The above instruction was erroneous in two re-

spects :

First. The jury were told that as far as the ques-

tion of intent was concerned it was sufficient if the

defendant intended to make false representations to

indu.ce the plaintiffs to rely upon them and to enter

into the bargain. In order to be correct we feel that

the instruction should have told the jury that the

intent should have existed in respect to a material

matter. As the instruction read it made no difference

whether the intent was in regard to a material or

immaterial matter.

Second. The latter part of the above instruction

told the jury that the fact that the secretary believed

the representations in the circulars to be true did not

serve to show that the defendant did not have knowl-

edge that the representations were false. One of the

definitions given in Webster's dictionary is as follows*

To contribute; to conduce to. Certainly the fact that

the secretary believed the representations in the
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pamphlet conduced to show that the defendant was

innocent of fraud. True it was not absolute proof of

its innocence, but it tended to show that fact. Trial

Courts are sensitive to the Court's opinion and under

the circumstances we feel that the jury was misled.

^Must when and under what circiunstances the

District Judge should express his opinion on any
issue or upon the evidence, or upon an}^ phase of

the case^ cannot be well defined with precision.

Co7nm£Mt upon the evidence, we thinks is to he

distinguished from expressing an opinion upon
the ultimate issues determinative of the guilt or
innocence. No doubt there are times when a case

justifies, even calls for, such expression of opinion.

But the practice of this expressing an opinion in

the ordinary cases is not to be commended even
when accompanied by a clear and a positive state-

ment that members of the jurv are the sole judges
of fact."

Frye v. U, S, 11 Fed. 2nd 708.

In some cases the Court's comment has led to re-

versal. See:

Cook vs, U. S., 14 Fed. 2nd 833

;

Berham v. U, S., 14 Fed. 2nd 835;

Weare v. U, S., 1 Fed. 2nd 619.

In Sandnl v. United States, 213 Fed. 569, 576, 130

C. C. A. 149, 156, the Court reversed the case and said

:

^^The jury is naturally sensitive to the Court's
expression of opinion concerning the issues of the
fact in any case."

In Hickory v. United States, 160 U. S. 408, 16 Sup.

Ct. 327, 40 L. Ed. 474, the Court referred with ap-

proval to the doctrine of Star v. United States, supra,

and stated there were certain limitations on the power

of a federal judge when instructing a jury and com-



42

menting on the facts; limitations inherent in and im-

plied from the very nature of the judicial office.

In Reynolds v. United States^ 98 U. S. 145, 168 (25

L. Ed. 244) the Court said:

^^ Every appeal by the Court to the passions or

prejudices should be promptly rebuked :
* * * it

is the imperative duty of a reviewing Court to

take care that wrong is not done that way.''

In Foster v. United States, 188 Fed. 305, 310, 110

C. C. A. 283, 288, the Court said

:

^^The greatest caution should be used in the
exercise of this power.''

Weave v. U, S., supra.

As further evidence that the charge was improper,

prejudicial and argumentative, we call attention to the

following excerpt from page 16:

^'What did it make the representations for but
to induce the plaintiff to enter into the bargain?
That is what the book is for. That is what the
agents are for, hunting hnj/ers, making represen-
tations so that the customer will believe them, so

they will be influenced by them, act upon them,
and deal with it. That is the onlv reason for the
inference. '

'

Then follows the reference to the effect that the

appellees resided in Winnipeg and contrasted that

country with California, referred to their anxiety to

move and that they said they believed the representa-

tions, followed with the remark by the Court ^^Why

shouldn't thev believe themT'

Respectfully submitted,

Butler, Vax Dyke & Desivtond,

Arthur C. Huston,

Attornenjs for Appellant,


